ROBERT KENT Gent. 


AND 


JAMES MAY Ey; 
Plaintiffs. | 
5 In Error. 
ROBERT WHITBY E/; 


AND | 


CATHERINE his Wife, 
Defendants. 


The CASE of the Defendants in Error. 


r. HE Defendant Catherine, who was the Widow and Relict of John Kent deceaſed, 
' b did in Mic haelmas-Jerm, in the thirteenth Year of the Reign of his late Majeſty 

King George the firſt, bring in the Court of Common-Pleas in Ireland, a Writ of 
Dower againſt Edward May Eſq; and Robert Kent Gent. thereby demanding her Thirds of 
4 certain Meſſuages, Lands, Tenements, and Hereditaments, in the County of Kilkenny in 
5 Ireland, which were the Freehold and Inheritance of the ſaid John Kent her late Huſband. 


4 


| Tux ſaid Edward May and Robert Kent having obtained Leave from the ſaid Court to plead 
Firſt Pla, double, each of them put in two ſeveral Pleas to the following Effect; the firſt, that the ſaid 

John Kent was never ſeized of ſuch an Eſtate in the ſaid Lands and Tenements, that the ſaid 
Second Pla, Catherine could be thereof endowed, and the ſaid Parties join'd Iſſue upon that Fact; their 
4 ſecond Plea was, that the ſaid Catherine the iſt Day of May 1721, by ſubtle Means, ſecret 
Inſinuations and Deluſions, Threats, and Menaces perſuaded and procured the ſaid John Kent 
her late Huſband, and the eldeſt Son and Heir apparent of John Kent the Elder, to contract 
Matrimony with her without the Privity or Conſent of the ſaid John Kent the Elder, who was 


then alive, and had Lands and Tenements in Fee-fimple of the yearly Value of fifty Pounds 
and above; and that rhe fail Tuan Aewm, ſurunily the IIuſband OT INE laid Catherine, was 


then of the Age of eighteen Years, and no more, and never had any Guardian, except his 


of Ireland, for the Time being, conſented to the ſaid Marriage. 


ation. 


Kent, that ſhe did not by ſubtle Means, ſecret Inſinuations and Deluſions, Threats and Me- 


naces perſuade or procure the ſaid John Rent, formerly her Huſband, to contract Matrimon 
with her, without the Privity and Conſent of the ſaid John Kent the Elder, his Father, and 
they join'd Iſſue. e 


1927. Bor the ſaid Iſſues, on the firſt and ſecond Plea, were tried at the Tent Afizes held for 
Thia the ſaid County of Kilkenny, in the Year 1727; and as to the firſt, the Jury found that the 

ſaid Fobn Kent the Younger on the 6th Day of February, in the Year 1725, died ſeized in 
Fee-ſimple of Two-thirds (the whole into three Parts to be divided) of certain Meſſuages, 


the ſaid Two-thirds was of the yearly Value of ſeventy-nine Pounds five Shillings and Nine-pence : 
|Verdiat as to the And as to the ſecond Plea, the Jury found a ſpecial Verdict to this Effect, that the ſaid Ca- 
22 therine contracted Matrimony with the ſaid Fohn Kent, her late Huſband, without the Privity 
or Conſent of the ſaid Fobn Kent the Elder, his Father, and that the faid Jobs Kent the 
Younger, at the time of the ſaid Marriage, was under the Age of twenty-one Years, 
and the eldeſt Son and Heir apparent of the ſaid Fohn Kent the Elder, and that the faid 


of the yearly Value of fifty Pounds and upwards ; but that the ſaid Catherine did not perſuade 


ſecret Inſinuations, Deluſions, Threats or Menaces, 


na -Term 1727, THE Court of Common-Pleas, after ſeveral Arguments, were of opinion, that the ſaid Ca- 
rs the Defen- therine was intitled to her Dower ; and, accordingly, they gave Judgment, that ſhe ſhould re- 
cover againſt the ſaid Edward May and Robert Kent, as well Seiſin of the ſaid third Part of 


Two-thirds of the ſaid Meſſuages, Lands, Tenements, and Hereditaments, ſituate and being 


ute Autumn emma mmm 


Father; and that neither the Lord-Chancellor of Ireland, nor the Keeper of the Great Seal 


Defendant 3 Tux Defendant Catherine replied to the ſecodd Plea of the faid Edward May and Robert 


Lands, Tenements, and Hereditaments ſet forth in the Verdict, and that the third Part of 


Jobn Kent the Elder, at the time of the faid Marriage, was ſeized of Lands in Fee-ſimple, 


or procure the ſaid John Kent the Younger, to contract Mattimony with ber by ſublle Means or 


mn 


- — — — 


( 5 ) | 
in the ſaid County of Kilkenny z as alſo the Value of the ſaid third Part, from the Death of 


her faid Huſband John Kent, which amounted to one hundred forty-three Pounds ſeven Shillings 
and Four-pence half. penny, and alſo her Coſts, 


Now, 27, 1727, Writ TE ſaid Edward May and Robert Kent brought a Writ of Error 1n the Court of King*s- 


Errer in the King's-Bench py, in Ireland, and affign'd general Errors; and after ſeveral Continuances, the ſaid Ca- 


Ns 1930, Ed. therine in T1 rinity-Term, in the third Year of the Reign of his preſent Majeſty, ſuggeſted, that 


f - * - -v . . , * 
ward May, 5 5 he Jag Edward May, one of the Plaintiffs in Error, was dead, whereby the faid Writ of 
1: Errer, died; — . | . 
NE for in order ts Error abated 3 and that James May Eſq; was his Son and Heir, and ſhe took out a Scire 


revive the Judgment. facias againſt the ſaid Robert Kent and Fames May, to revive the ſaid Judgment, and in order 
to have the Benefit thereof, | 


Michaelmas, 1759 Tux faid' Robert Kent and James May appear'd and pray'd Time till Hilary-Term then 
next enſuing, to take out a Writ of Error quod coram vobis reſidet; which having been granted, 
New Writ of Error, Nov. they fifed out a Writ of Error, teſted the 28th Day of November, 4 Geo. II. and aſſign'd 
9 the general Errors, and the ſaid Catherine join d in Error; and after ſeveral Continuances 
Michaelmar-Term, 17311, and Time taken by the ſaid Court of King's-Bench in Ireland, in order to conſider of this 
g on Jad Matter, in Michal mas- Term, 5 Geo. II. they affirmed the Judgment of the Court of 
Execution as well for the Sum mention'd in the ſaid Judgment, as for the Value of her ſaid 
Thirds, from the Time of giving the ſaid Judgment, which amounted to three hundred and 
twelve Pounds twelve Shillings and Nine-pence half-penny, and thirty-five Pounds four Shil- 

lings and Six-pence for her Coſts. | | 


08:ber 21, 1731 wie TRR ſaid Edward May and Robert Kent brought a Writ of Error in the Court of Ning - 
2 1 Bench in England, teſted the 2 1ſt of Oflober, 5 Geo. II. and aſſign'd general Errors; and after 
ſeveral Arguments in the ſaid Court, and Time taken by the Judges to conſider of the Caſe, 
| the Judgment of the Common-Pleas in Ireland, and the Affirmance thereof in the Court of 
udgment of the Conn King s-Hench in that Kingdom, and the Award of the Writ of Seiſin of the faid Dower, were 
as in Þdard aiim d. affirmed in Eaſter-Term, 1733; but the reſt of the ſaid Judgment was reverſed (which no 

Ways affected the Merits, or oe Rigs of the ſaid Catherine to her Dower) and the faid 


Court ordered, that the ſaid Record ſhould be remitted to the King's-Bench in Ireland, and 


that the Judges of that Court ſhould Iſſue a Writ, of Inquiry, to inquire of the Value of the 


ſaid Dower, from the Time of the ſaid Judgment of the Court of Common-Pleas in Ireland, 
to the Affirmance thereof in the King*s-Bench in that Kingdom. 


Now. 22, 1734, Writ of | THz 22d of November, 8 Geo, II. the ſaid Robert Kent and James May ſued out a Writ 


Error returnable in the of Error, ICLuiuabll in Parliament the then next Seſſion, and aſſign'd the general Errors, 


+ ory 173 f, one of the and the ſaid Catherine join'd in Error; but on the 23d Day of Muy rnuwing, and before 

Plaintiff . Error ded the ſaid Cauſe could be brought to a Hearing, the ſaid Robert Kent died; whereupon it was 
ordered by this honourable Houſe, that the Record ſhould be remitted to Treland, unleſs the 
ſurviving Plaintiff in Error, and the Repreſentative of the ſaid Robert Kent, brought à new 
MWrit of Error within two Days of the then next Seſſion. EN Io 


January, 1735, Petition ning 4 £ k 1 ? | 
10 inlarge the Time for preferred a Petition to your Lordſhips, to inlarge the Time for bringing a new Writ of Error, 


ey n,, having been referred to the Conſideration of a Committee, before any Report could be 
made, the ſaid James May died alſo, whereby the ſaid MHrit of Error abated; and your 
Lordſhips did, on the 26th of January 1735, order that the Record ſhould be remitted to 


the Court of King's-Bench in England, which was accordingly done, and the ſame was by the 


ſaid Court remitted to the Kng*s-Bench in Ireland. 


New. 6, 1746, the D-. In Michaelmas-Term, 10"* Geo. II. the ſaid Robert Whitby and Catherine his Wife alledg'd 
Thel, lars, and that their Marriage; and that 70h Kent, Gent. was the Son and Heir of the ſaid Robert Kent, 


their Marriage; and that 


John Kent is Son and Heir deceas' d; and that Zames May, Gent. was the Son and Heir of the ſaid James May, deceas d; 


* 15 py > oy han and the 28th Day of November, 10% Geo, II. they took out a Scire facias againſt the faid 


John Kent and James May; the Sheriff returned a Scire feci, as to James May, and a Nibil 
& non eft inventus, as to the ſaid, John Kent. | | 


Hilary - Term, 1736, a THE 12th of February following, a ſecond Scire forts iſſued, returnable in Zaſter-Jerm 

ſecond Seite ſacia. then next, and the Sheriff made the like Return as before; and the ſaid Fobn Kent and James 

| May having made Default, the Court of King's-Bench. in Ireland gave Judgment that the 
ſaid Robert Whitby and Catherine his Wife ſhould have Seiſin of her ſaid Dower ; and they 
awarded a Writ of Inquiry to ſee how much the ſame amounted unto, from the Time of the 
ſaid Judgment in the Court of Common-Pleas in Ireland, to the Affirmance thereof in the 
King*s-Bench in the ſaid Kingdom. | | | 


March 13, 17 6, Wris of Tur 12th of March 1736, the ſaid John Kent and James May brought a Writ of Error 
Hol ot Ls. upon this Judgment returnable in Parliament, which, on the 3oth Day of March 1738, was 
by your Lordſhips declared to be null and void, and the ſame was ordered to be quaſhed, 

becauſe the Record could not be removed into this Honourable Houſe, without paſſing through 

the 


Common-Pleas, and awarded a /Yrit of Seiſin of the faid Dower, and that ſhe ſhould have 


In the Month of January 1735, the ſaid James May, the ſurviving Plaintiff in Error, 


I 
N 
| 


ö 


5 


1 the Court of King*s-Bench in England; and accordingly the Plaintiffs in Error brought a Wii 


Laden new Je of Err Of Error returnable in that Court, and in Michaelmas-Term laſt the Judgment of the Court 
” brought in the Aing's- | 


1 of King's-Bench in Ireland was there affirmed without any Oppoſition, 


$ Judgment athrm'd. 


March 42, 1738, the ſaid 


vt of Fier in the THE faid John Kent and James May have brought a Writ of Error in Parliament, and 


_ have aſſign'd the general Errors; and the ſaid Robert Whitby and Catherine his Wife have 
put in a Joinder in Error, | 


J. %% Act of Parliament, THIS Caſe depends intirely upon the Conſtruction of an Act of Parliament made in reland, 


0 And, „ 16, 


in the ſixth Year of the Reign of Queen Anne, Chapter the 16th, by which it was enacted, 
That if any Perſon or Perſons ſhould by any ſubtle Means, or ſecret Inſinuations and Deluſions, 
Threats or Menaces perſuade or procure the Son and Heir apparent, or other San of any 
Perſon or Perſons, having Lands, Tenements or Hereditaments of the yearly Value of 
fifty Pounds, or perſonal Eſtate of the Value of five hundred Pounds, or ſhould in manner 
aforeſaid, perſuade or procure the eldeſt Son, or any other Son of any Perſon or Perſons 
deceas'd, to contract Matrimony without the Privity or Conſent of the Parents or Guardians 
of ſuch eldeſt or other Son, and ſuch Matrimony to be had, as aforeſaid, before ſuch Son attain 
the Age of twenty-one Years, every ſuch Perſon or Perſons contracting Matrimony without 
the Privity and Conſent of ſuch Parent or Guardian; and in caſe there be no Parent or 
Guardian appointed, then, and in ſuch Caſe, of the Lord-Chancellor, Lord-Keeper, or Com- 
miſſioners of the Great Seal for the Time being, ſhould be, and was thereby render'd incapable 
and for ever diſabled to ſue for, recover or demand, any Dower, Thirds, or any other Part of 
the real or perſonal Eſtate of ſuch Son or Sons, or claim or demand any Jointure, or other 
Proviſion out of the real or perfonal Eſtate of ſuch Son or Sons made to or in Truſt for 
her by any Will, Deed, or Settlement whatſoever. 


Tur Defendants in Error humbly hope, that after ſo many Determinations in their Favour, 


your Lordſhips will be pleaſed to affirm the ſaid Judgment of the Court of K:ng*s-Bench in 
England for the following and ſeveral other | | 


REASONS : 

1 F OR that it is expreſly found by the faid Verdict, that the Defendant Catherine did not per- 
ſuade or procure the ſaid Foby Kent the Younger to contract Matrimony with her by 

ſubtle Means or ſecret Inſinuations, Deluſions, Threats or Menaces ; and therefore it muſt 
be taken that he married her voluntarily and freely; in which Caſe ſhe cannot be ſaid to have 


been guilty of any Offence againſt the ſaid Statute z and conſequently there is uv Foundation 
to deprive her of the Proviſion which the Law has made for her. 


II. Bzcavss the faid Act being in Nature of a Penal Statute, ought to be conſtrued ſtrictly, 
eſpecially in the Caſe of Dower, which has been always very much favoured in Law. 


WHEREFORE the Deſendants humbly hope, that the ſaid Judgment of the Court of King's- 
Bench will be affirmed by your Lordſhips with exemplary Coſts; and the rather, as the 


Detendant Catherine has by theſe ſeveral Wrus of Error been ſo very long kept out of 
the Poſſeſſion of her Dower, | - | 


N. FAZ AKERL EV 
W. Murray. 


Robert Kent and |} 
James May, Eſq; 
_ Plaintiffs. 5 
Robert Whitby, Eſq; In Error. 
and Catherine his 
Wife, Defendants. } 


The Cas of the Defendants . 


In Error. 


To be heard at the Bar of the Houſe of 
Lords, on Manday the 12th Day of March, 
—_ 


— —— — 


